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In the 
Supreme Court of the State of Utah 
ERWIN MOTZKUS and LUCILLE 
MOTZKUS, his wife, 
Plaintiffs and Respondents, 
vs. 
MARVIN CARROLL and ELVA 
DWEEN CARROLL, his wife, and 
MRS. RUTH KEMPTON, 
Defendants and Appellants, 
and 
ZION'S SAVINGS BANK & TRUST 
COMPANY, Trustee for Carl M. 
Hansen, 
Defendant and Respondent. 
Case No. 
8706 
PETITION OF ZION'S SAVINGS BANK & TRUST 
COMPANY FOR RE-HEARING 
AND BRIEF 
Respondent Zion's Savings Bank & Trust Company, 
trustee for Carl M. Hansen, petitions the Court for a re-
hearing as between this Bank-trustee and respondents 
Motzkus and for grounds thereof alleges the Court erred 
in its decision filed March 10, 1958 as between the Bank-
trustee and respondents Motzkus as follows: 
1. Said decision orders the entire judgment and the 
whole thereof reversed. 
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2 
2. However, the judgment contained two separate y.eflan 
and severable parts : ,~of 
(a) One part (Paragraph 3) adjudging 
(against defendants Carroll and Kempton 
and in favor of all other parties) that 
there was no boundary by acquiescence 
(R. 172). That separate part affected 
all the parties but was appealable as such1 
by defendants Carroll and Kempton only, 
against whom it ran and who were the 
only parties aggrieved thereby. 
(b) Another part (Paragraph 6) dismissing 
plaintiffs Motzkus' complaint, no cause 
of action, for $1200.00, and $4000.00 dam-
ages claimed against the Bank-trustee 
(R. 173). This affected only the Bank 
and plaintiffs Motzkus, against whom the 
dismissal part of said judgment ran. It 
did not affect defendants Kempton-Car-
roll. They were not aggrieved thereby. 
That separate part (dismissal) was ap-
pealable as such by plaintiffs M otzkus 
only, against whom it ran and who were 
the only parties aggrieved thereby. 
3. Plaintiffs Motzkus (the only ones affected and 
aggrieved thereby) did not appeal from the part of the 
judgment, between them and the Bank, dismissing their 
complaint. Appellants Carroll-Kempton could not do it for 
them. Their appeal, in law, could lie only from the other 
part of the judgment affecting and aggrieving them-no 
boundary by acquiescence. Plaintiffs Motzkus alone were 
1The Rule expressly permits appeal of a part only of a judgment. It 
says a notice of appeal "shall designate the judgment or part thereof 
appealed from". U. R. C. P. 73(b). 
~ror oi 
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affected and aggrieved by and had the right to appeal from 
the part of the judgment between and affecting them and 
the Bank-the dismissal against them in favor of the Bank. 
4. Plaintiffs Motzkus did not appeal from the dis-
missal-of-their-complaint part of the judgment against them 
in favor of the Bank-trustee and that dismissal is, there-
fore, final. 
5. The Appellate Court, therefore, erred in its deci-
sion by ordering the entire judgment reversed. That part 
thereof (between and affecting plaintiffs Motzkus and 
the Bank-trustee) should be affirmed. 
WHEREFORE, respondent Zion's Savings Bank & 
Trust Company, trustee for Carl M. Hansen, respectfully 
prays for a re-hearing as to that part of the judgment below 
in favor of the defendant Bank-trustee and against plain-
tiffs Motzkus, which dismissed plaintiffs' complaint as 
against the Bank, and, which part of said judgment plain-
tiffs Motzkus have not appealed, and which dismissal is 
now final; and that such dismissal part of the judgment 
be affirmed, and for general relief. 
THOMAS & ARMSTRONG, 
H. P. Thomas, 
Frank Armstrong, 
Edward M. Garrett, 
Attorneys for Zion's Sav-
ings Bank & Trust Company, 
Trustee for Carl M. Hansen. 
1307 Walker Bank Building, 
Salt Lake City 11, Utah. 
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4 
BRIEF OF RESPONDENT ZION'S SAVINGS BANK & 
TRUST COMPANY ON PETITION FOR RE-HEARING 
STATEMENT 
The facts and situation on which this petition for re-
hearing are based are fully stated in the foregoing petition. 
We do not think the Court intended to reverse the judg-
ment in toto. We believe the Court overlooked, in writing 
the opinion, the failure of plaintiffs Motzkus to appeal from 
the portion of the judgment involved. It was fully pre-
sented in our brief and discussed on oral argument of the 
case (both by counsel and members of the Court) but noth-
ing whatever is said about it in the opinion. Consequently, 
we think the failure to discuss and decide it in the Court's 
opinion was an oversight. 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
5 
STATEMENT OF POINTS 
POINT I. 
PLAINTIFFS MOTZKUS HAVE NOT AP-
PEALED FROM THE JUDGMENT DISMISS-
ING THEIR CAUSE OF ACTION FOR DAM-
AGES AGAINST THE BANK-TRUSTEE. THAT 
DISMISSAL IS, THEREFORE, FINAL AND 
MUST STAND. 
POINT II. 
DEFENDANTS CARROLL AND KEMPTON 
WERE NOT AFFECTED OR AGGRIEVED BY 
THE DISMISSAL PORTION OF THE JUDG-
MENT. THEY COULD NOT APPEAL THAT 
PORTION FOR PLAINTIFFS MOTZKUS. 
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ARGUMENT 
POINT I. 
PLAINTIFFS MOTZKUS HAVE NOT AP-
PEALED FROM THE JUDGMENT DISMISS-
ING THEIR CAUSE OF ACTION FOR DAM-
AGES AGAINST THE BANK-TRUSTEE. THAT 
DISMISSAL IS, THEREFORE, FINAL AND 
MUST STAND. 
We reproduce below for the convenience of the Court 
what we said in our original brief on this matter (P. 21): 
At the outset, we pointed out that one of plaintiffs 
Motzkus' causes of action (3rd) was directed against the 
Bank-trustee, demanding damages ($1200.00 and $4000.-
00) for loss of "business" and loss of "property", etc., 
if the Motzkus property were found short by the pur-
ported 4 feet involved. (See P. 2.) Judgment was against 
the plaintiffs in favor of the Bank-trustee (R. 173): 
"6. That plaintiffs' complaint and each and 
every cause of action thereof be and is hereby 
dismissed as against defendant Zion's Savings 
Bank & Trust Company, trustee for Carl M. Han-
sen, and said defendant have judgment against 
plaintiffs, no cause of action." 
--:: 
:...' .. ~ 
No appeal was taken by plaintiffs from that judg-
ment of dismissal against them. Only the Carrolls and :.;::'(· 
Mrs. Kempton (co-defendants of the Bank-trustee) ap- :1 :~. 
pealed. Their appeal was from only a portion of the 
judgment-that part which held the true boundary pre-
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vailed over the assumed fence-line boundary by "acqui-
escence". (Notice of Appeal, R. 178.) 
Plaintiffs Motzkus had the right to appeal from the 
dismissal of their damage claim against the Bank-trustee. 
There can be no doubt of that. But they did not. That 
dismissal is now a final judgment against them-since 
it has not been appealed. 
"If less than all of several coparties appeal 
from a severable judgment in which the interests 
of the parties are independent, the appellate court 
may reverse only the part of the judgment per-
taining to appellants." 5 C. J. S., Appeal & Error, 
§1920. 
In Rosenthyne vs. Matthews-McCulloch Co. (Utah) 
168 P. 957, plaintiffs sued to cancel a deed. The trial 
court's judgment did two things: 
( 1) A warded plaintiff judgment cancelling 
the deed, but, 
(2) Awarded defendant judgment for money 
against the plaintiff. 
Plaintiff only appealed; and only from part (2) 
above (the portion of the judgment awarding money 
against her). Part (1) was not appealed (the deed-can-
cellation portion of the judgment) . This court ( 1) re-
versed the money judgment portion appealed from, but 
(2) found itself powerless to interfere with the deed-
cancellation portion because no appeal had been taken 
(by defendant) from that part. It said : 
"In this jurisdiction it has repeatedly been 
held that, in case a judgment is divisible, either 
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8 
party who feels himself aggrieved may appeal 
from the whole or any part thereof. To that effect 
is the statute (Comp. Laws, 1907, §3305), which 
in part provides : 
"'An appeal is taken by filing with the 
clerk of the court in which the judgment or 
order appealed from is entered a notice stat-
ing the appeal from the same, or some spe-
cific part thereo/.'6 
"The plaintiff complied with the statute by 
specifically stating in the notice of appeal that she 
appealed only from that part of the judgment 
which was in favor of the company and against 
her. The company was thus notified that the 
plaintiff did not bring up the whole judgment for 
review, and if the company desired to have any 
other part of the judgment reviewed, it should 
have brought it up to this court by cross-appeal." 
Rosenthyne vs. Matthews-McCulloch Co., supra. 
Here, as in the Rosenthyne case, by the Carroll-
Kempton Notice of Appeal-
" (Plaintiffs Motzkus) were thus notified 
that (defendants Carroll and Kempton) did not 
bring up the whole judgment (the dismissal in 
favor of the· Bank-trustee and against plaintiffs 
Motzkus) for review." 
And, to paraphrase the Rosenthyne opinion: 
"If the (plaintiffs Motzkus) desired to have 
any other part of the judgment reversed (they) 
should have brought it up to this court by appeal." 
6 The Rule now states the Notice of Appeal "shall designate the 
judgment or part thereof appealed from". U. R. C. P. 73(b). 
".-., 
~ .... : 
:: .:: 
-. 
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9 
But they did not. They did not appeal from the por-
tion in favor of the Bank-trustee against plaintiffs 
Motzkus which dismissed their damage claims against 
the Bank-trustee, and that dismissal is now a final judg-
ment. 
While, as we contend, the judgment was correct in 
all its portions and must, therefore, be affirmed, still, if 
the court should now reverse, it can reverse only the 
portion within the single appeal of defendants Carroll 
and Kempton, namely, the portion upholding the survey 
and contract line as the true boundary over the claimed 
fence-line boundary by "acquiescence". That is all that 
was appealed from. Only Carroll and Kempton appealed. 
The court cannot reverse the portion dismissing plaintiffs 
Motzkus' damage claims against the Bank-trustee-for 
plaintiffs Motzkus have not appealed from that. The 
judgment of dismissal is now final. 
Below, the case was this: plaintiffs Motzkus sued the 
Bank-trustee for damages ($1200.00 and $4000.00) in the 
event the boundary of the 4 foot strip was adversely de-
termined against plaintiffs. 
The Trial Court determined the boundary favorably 
to plaintiffs Motzkus and dismissed their damage claim 
against the Bank accordingly. Now the boundary portion 
is reversed and it transpires the boundary was not where 
the Trial Judge told them it was; but elsewhere. To protect 
against the legal possibility of that result on reversal, plain-
tiffs Motzkus should have promptly appealed the other 
portion of the judgment entered solely between them and 
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the Bank-trustee, which dismissed their damage claims 
against the Bank on account of any misplaced boundary. 
But, plaintiffs failed to appeatz To appeal the dismissal 
portion may have seemed useless to plaintiffs Motzkus 
(since by the lower Court, they were held to be the owners 
of the disputed boundary area) . But, litigants are often 
put to similar decisions on whether to appeal. As this 
Court said in Miller Brewing Company vs. Capitol Distrib-
uting Company, 77 P. 2d 359, 361: 
"While it may have seemed useless to do so, 
since by the lower court they were held as not liable 
on a guaranty, such holding we find to be error. 
Hence, it transpires that they were all the while 
guarantors. As guarantors, they were bound by the 
judgment against their principal unless they ap-
pealed and reversed it." 
Again: 
"Being guarantors all the while, despite the 
pronouncement of the lower court, they are pre-
cluded by the judgment against the principal unless 
they appeal and reverse it. If they do not cross-
appeal, they gamble between the chance that the 
judgment holding them not to be guarantors will 
be affirmed and the chance that if reversed that 
their time to appeal from the judgment against their 
principal will have run." 
The situation is exactly the same here. It now "trans-
pires" that the boundary was misplaced by the Trial Court 
2The judgment was entered May 10. Motion for new trial was denied 
May 31. The Carrolls and Kempton filed notice of appeal June 10. 
The Motzkus were then on notice of a possible reversal of the boun-
dary. They still had time until June 30 in which to appeal the dis-
missal portion. So they were not caught unawares. 
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11 
and "the fact that they thought" it was elsewhere "because 
of an erroneous judgment of the court does not change this 
principal", as Judge Wolfe observed on re-hearing in Miller 
Brewing Company vs. Capitol Distributing Company, supra. 
"Being (wrong about the boundary) despite the pro-
nouncement of the lower court, they are precluded by the 
judgment (of dismissal) unless they appeal and reverse 
it." And, if they do not appeal, they "gamble between the 
chance" that the boundary part will be affirmed or "if 
reversed, that their time to appeal from the judgment" of 
dismissal in favor of the Bank-trustee will have run. Quot-
ing and paraphrasing Justice Wolfe in Miller Brewing Com-
pany vs. Capitol Distributing Company, supra. 
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POINT II. 
DEFENDANTS CARROLL AND KEMPTON 
WERE NOT AFFECTED OR AGGRIEVED BY 
THE DISMISSAL PORTION OF THE JUDG-
MENT. THEY COULD NOT APPEAL THAT 
And: 
PORTION FOR PLAINTIFFS MOTZKUS. 
"* * * It is essential in order that a person 
may appeal or sue out a writ of error, that he shall 
be aggrieved or prejudiced by the judgment or 
decree. * * *" 2 Am. Jur. §152.3 
"* * * A party, therefore, cannot appeal 
from a decision which is correct as far as his inter-
ests are concerned, or which does not affect his in-
terests, however erroneous and prejudicial it may 
be to the rights and interests of some other party or 
person. * * *" 4 C. J. S. Appeal & Error, 
§183a. 
In Utah appeals are allowed from "a judgment or part 
thereof". Rule 73 (b). Hence, a party aggrieved by a part 
of a judgment may appeal that part; another party, an-
other part, etc. 
And, so defendants Carroll and Kempton had the right 
:--.:·-
--. , .. 
to appeal the boundary part; plaintiffs Motzkus, likewise, Jr: ~! 
the right to appeal the dismissal part. But they did not. 
And so, the dismissal part is a final judgment as between 
the plaintiffs Motzkus and defendant Bank-trustee. 
3The note to the above text declares: "One seaman cannot appeal from 
a decree made in regard to the claim of another. Oliver YS. AlexandeT, 
6 Pet. (U. S.) 143, 8 L. Ed. 349." 
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CONCLUSION 
We respectfully submit: 
1. We believe the Court in writing its decision over-
looked the dismissal portion of the judgment-entered solely 
between plaintiffs Motzkus and the defendant Bank-trustee 
-on plaintiffs' cause of action against the Bank for dam-
ages. 
2. Plaintiffs did not appeal from that judgment of 
dismissal. The dismissal portion of the judgment is, there-
fore, final and cannot be reversed. 
3. The Court should grant a re-hearing as to the fore-
going and correct its decision and opinion accordingly to 
the effect that the part of said judgment dismissing plain-
tiffs' complaint as against the defendant Bank-trustee be 
affirmed. 
4. The decision remands for a new trial to fix the 
boundary location. But, as now written, it reverses the 
entire judgment, in all its parts, in toto. For the guidance 
of the Court below on re-trial and to save a further appeal 
on the question here presented, the decision should now be 
corrected and the finality of the dismissal portion of the 
judgment should therein be affirmed. 
April, 1958. 
Respectfully submitted, 
THOMAS & ARMSTRONG, 
H. P. Thomas, 
Frank Armstrong, 
Edward M. Garrett, 
Attorneys for Zion's Sav-
ings Bank & Trust Company, 
Trustee for Carl M. Hansen. 
1307 Walker Bank Building, 
Salt Lake City 11, Utah. 
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